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29 October 2021  
 

Law and Policy 
Enforcement and Market Oversight 

Financial Conduct Authority 
12 Endeavour Square 

London E20 1JN 

 
By email to: cp21-28@fca.org.uk 
 
Dear Sirs 
 

Response to CP21/28: New cancellation and variation power 

 
The Depositary and Trustee Association (“DATA”) represents depositaries and trustees of UK based 

investment funds, including UK authorised UCITS, Non-UCITS Retail Schemes (NURS), Qualified 
Investor Schemes (QIS) and authorised and unauthorised Alternative Investment Funds (AIFs). 

 

DATA welcomes the opportunity to comment on the issues raised in this consultation paper, and has 
provided its responses in the attached annex. 

 
Please do not hesitate to contact me if you would like to discuss any of the points we have raised.  

 
Yours sincerely 

 

 
Karen Bowie 

Company Secretary 
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Annex 1 
 
DATA Response to Financial Conduct Authority CP21/28:  

New cancellation and variation power 

 
DATA welcomes the opportunity to respond to the consultation paper on new cancellation and 

variation powers. DATA’s interest is on the depositary aspects of the paper and consequently 
focuses on relevant questions. 

 

Q2: Do you have any comments on our proposed changes to SUP? 
We are supportive of the FCA’s overall aims in protecting customers against fraud and the 

cloning of genuine firms, as well as combating the impression that firms are being regulated 
when this may not be the case. It is of vital importance that consumers have every confidence 

in the financial system, its regulators and firms. 
 

At a high-level, the proposed process outlined in the consultation is clear and contains controls 

and timelines that are both sufficient and reasonable. We see that the proposed removal of 
the unnecessary 12-month period and associated bureaucracy will facilitate a nimbler 

regulatory regime better able to protect both consumers and the regulated firms against 
harm. 

 
However, many firms, including trustees and depositaries, may hold permissions for 
contingent purposes related to core business activities. The role of the depositary or trustee 

requires firms to hold permissions that may be used rarely but are essential to a depositary’s 
ability to act in the best interest of investors in potentially pressing circumstances. Our 

members require permissions to take all possible actions that they may reasonably need to 
take in accordance with their duties, up to and including sufficient permissions in order to 

manage the scheme property in the event of an authorised fund manager’s resignation or 

removal (as described in COLL 6.5). 
 

There is, therefore an unintended consequential risk that this revised approach towards 
unused permissions harms legitimate firms by not taking such nuances into consideration. We 

note that the FCA’s target appears to be firms not conducting any regulated activity, and we 

ask the FCA to expressly confirm that firms may hold ancillary permissions to support their 
core activities, even if infrequently used or held only for contingent purposes. 

 
DATA would encourage the FCA to conduct further work, when time or the opportunity arises, 

to prevent firms from needing to hold multiple overlapping permissions, or contingent 
permissions, by including these in core regulated activities. DATA is happy to assist the FCA 

further on this point should this be helpful. 

 
 

Ends 


